THE 


» 1942 
al 
ed as mR 
. * Sa ESTABLISHED 1872 
head, 
steam 
, Wa 
: is s : Advance Digest of Full-Text Decisions 
Which \ 
ee : : a currently reported In the 
main- | | CCH INSURANCE LAW REPORTING SERVICE 
y was . Sena a Fire and Casualty @ Negligence @ Life, Health and Accident @ Automobile 
) was st 
© car 

over 
‘0 the 
187), 
i col. No. 183 July 2, 1942 
, the 

stop- 
igent Bae ; 

rning Se ISSUANCE OF “BINDING RECEIPT 

181), Defendant insurer’s agent procured an application from 
ng in plaintiff for an industrial travel and pedestrian policy and, 
rack ; aS upon the payment of five weeks’ premium in advance, issued a 
when “binding receipt,” it being intended that the policy should be- 
were come effective from the payment of the first premium. Plaintiff 
lenly : was injured between the date of the application and the date 
o ° the policy was delivered. This fact was known to the agent at 
halt, the time the policy was delivered and he informed the insurer 
)lain- of the same. Thereafter, another premium was collected by 
ed to the agent and accepted by defendant, and, after the payment 
ehind and acceptance of this premium, total loss of sight in one eye 
App., = resulted from the injury. 

ough Please Route to: : 
isally Provisions of Application and Policy 
way, 5 
a oe . wy The application contained no provision as to the time when 
ocher as the policy was to become effective; neither did it contain a 
ay.— . provision as to the limitations of the agent’s authority. The 
. x Fs policy, however, provided that it was not to become effective 
of te until after delivery and at a time when the insured was in good 
ction health and that the agent was without authority to change the 
194). terms of the policy. 
d for ‘i 
auto ‘ ° 
train Sa Recovery Allowed on Policy 
matic ce Defendant sought to avoid liability on the ground that the 
an policy did not cover an injury sustained between the date of the 
196). es application and the payment of the first premium and the date 
eded a of the delivery of the policy. The court, emphasizing the fact 
when CREDO TES 5 ee that the application contained no mention as to the effective 
0 80, . date of the policy and placed no limitations upon the agent’s 
S seseeee 3 authority, held in favor of plaintiff. “Where limitations upon 
Leal e the authority of the agent who solicited the insured to enter 
a8 Sie into the contract were contained only in the policy itself, they 

struc: Hs ; are to be deemed as referring to matters occurring subsequently 
fact b to the issuance of the policy, and do not apply to facts or con- 
rea- ; % : ditions which were existing at the inception of the contract. 
| we as In such a case the knowledge of the agent is the knowledge of 
191). the insurer, and if a policy is issued with knowledge by the 
were ss agent of fact or condition which by the terms of the contract 
i two ae would render it void, the insurer will be held to have waived 
was the existence of such fact or condition, and the policy will not 
fend- be voided thereby.” See Life & Casualty Ins. Co. v. Brock- 
ee ett, at | 502,817, decided by the Georgia Court of Appeals. 
acci- 
r its 
age, 


Printed in U.S. A. 


Published weekly by Commerce Clearing House, Inc., 214 N, Michigan Ave., Chicago, 
Illinois. Subscription Rates: one year, $10; with full-text reports and bound volumes, 
$35 per year for each selective unit, except Automobile which is $45 per year; single copy 
of weekly number, 25 cents. Entered as second class matter January 25, 1939, at the post 
office at Chicago, Illinois, under the Act of March 3, 1879. Copyright 1942 by Commerce 
Clearing House, Inc. All rights reserved. 





THE INSURANCE LAW JOURNAL 


July 2, 1942 


RRR ERC RR RE RRR SIE RR RR A SR IR RR RN, 


% NEGLIGENCE * 
(Other than Automobile) 


Pedestrian Injured—Abutting Owner’s Liability.—In action by 
plaintiff to recover for injuries sustained as result of trip 
ping over a piece of wire netting spread upon a grass plot 
between the sidewalk and the curb in front of defendants’ 
property, the court held that plaintiff had no cause of action 
for nuisance, that defendants were not negligent, and that 
plaintiff was contributorily negligent (Allen v. Mussen et al., 
Conn. Supreme Ct. of Err., § 403,349). Grease on Side- 
walk.—Where plaintiff wife was injured as the result of 
a fall on some grease on a public sidewalk at the entrance 
to defendant's garage, judgment in favor of plaintiffs, hus- 
band and wife, was affirmed on appeal (Weisenfeld et al. v. 
Sadie E, Blumberg, Joseph N. Blumberg, Appellant, N. Y. 
Supreme Ct., App. Div., 1 403,342). Struck by Baseball.— 
Plaintiff recovered a judgment for injuries sustained while 
on a public street adjacent to the wall surrounding defend- 
ant’s baseball park, when he was struck by a ball which 
came over the fence from the park where a game was about 
to start (Louisville Baseball Club v. Hill, etc., Ky. Ct. of App., 
1 403,337). 

Municipality’s Liability—On the evidence adduced by plain- 
tiff, her case fell into the category of sidewalk cases, 
and the questions of defendant city’s negligence and 
plaintiff's contributory negligence were for the jury; it was 
error to dismiss the complaint (Windisch v. The City of New 
York, N. Y. Supreme Ct., App. Div., § 403,341). Exami- 
nation before Trial.—In action to recover damages for in- 
juries sustained by plaintiff wife while a passenger on a 
ferry boat operated by defendant city, an order granting 
plaintiffs’ motion to examine defendant through one of its 
engineers was affirmed (Seideman et al. v. City of New York, 
N. Y. Supreme Ct., App. Div., { 403,346). Jail Destroyed 
by Fire—Defendant city was held not liable where plain- 
tiff’s intestate, after being arrested by a city policeman, was 
placed in the city jail, where a fire occurred with the result 
that the intestate lost his life (Pelfrey, Admx. v. City of 
Jackson, Ky., Ky. Ct. of App., § 403,345). 


Landlord and Tenant—Fall of Paint Pail.—Res ipsa loquiiur 
doctrine was applicable in suit by plaintiff to recover dam- 
ages for injuries sustained when she was struck by a falling 
paint pail while on sidewalk in front of defendant’s building 
in which she was a tenant, the evidence showing that work- 
men on defendant’s premises had left empty pails of the 
character of the one in question on the roof of the building 
(Neuhoff v. Retlaw Realty Corp., N. Y Supreme Ct., App. Div., 
({ 403,338). Relationship Between Occupant and Owner.— 
The trial court erred in submitting case to jury upon theory 
that plaintiff was a guest or lodger, and not a tenant, in a build- 
ing operated as an apartment hotel, and, therefore, judgment 
in favor of plaintiff for injuries sustained in fall in bathroom 
was reversed (Martin v. Shryock Realty Co. et al., Kansas 
City Ct. of App., Mo., J 403,334). 

Stores and Shops—Fall on Escalator.—By the application of 
the doctrine of res ipsa loquitur, plaintiff was held to have 
established a prima facie case, and verdict in her favor for 
injuries sustained when escalator in defendant’s store sud- 
denly jerked, causing her to fall, was authorized (H’elch v 
The Rollman & Sons Co., Ohio Ct. of App., § 403,335) 
Swinging Doors.—Plaintiff who was injured as result of 
being struck by a swinging door in defendant’s store recov- 
ered a judgment, the court holding that the doors were not 
reasonably safe for the use of plaintiff and other invitees 
because they were without sufficient restraining mechanism 
to bring them to a stop or at least to reasonably retard the 
momentum of the back swing when they were released 
from a fully open position (Dolan v. Growers Outlet, Inc., 
Conn. Supreme Ct. of Err., § 403,348). 

Railroad’s Liability—Where plaintiff sued to recover for 
wrongful death of his intestate, who, it was alleged, was 
struck by defendant’s train, the jury could reasonably have 
found from the evidence that the deceased appeared upon 
the track as an obstruction in front of defendant’s train and 
was killed by it, and, therefore, it was error for trial court 
to direct verdict for defendant (Law, Admr. v. Louisville & 
Nashville R. R. Co., Tenn. Ct. of App., § 403,336). 


Owner’s Liability—Contributory Negligence.—Demurrer wax 
properly sustained on ground of contributory negligence 
where plaintiff was injured as the result of a fall when he 
entered a dark, unfamiliar passageway, while seeking a toile; 
on defendant’s premises, and from it stepped into an open 
totally dark cellar doorway, thinking it to be the toilet 
entrance (Sartori v. Capitol City Lodge No. 48, Independeni 
Order of Odd Fellows of St. Paul, Minn., Minn. Supreme Ct 
1 403,347). Negligent Repairs.—Plaintiff recovered a judg. 
ment for injuries sustained as the result of defendant's 
negligent repairs to a bathroom water tank (Graff v. Abram 
Realty Corp., N. Y. Supreme Ct., App. Div., J 403,340). 

Recreation Park—Minor Injured.—Judgment in favor of plain 
tiffs for injuries sustained by the minor plaintiff while riding 
on a see-saw at defendant’s recreation park was reversed. 
there being no evidence of actionable negligence on the part 
of defendant (Macaluso et al. v. Fresh Air Recreation Co.. 
Inc., N. Y. Supreme Ct., App. Div., J 403,339). 

Skating Rink.—Defendant was held liable for injuries sustained 
by plaintiff while skating in defendant’s roller skating rink, 
the negligence charged being that defendant did not prop- 
erly supervise the actions of skaters in the rink (Spatchill 
v. Park Circle Roller Rink, Inc., N. Y. Supreme Ct., App. 
Div., { 403,343). 

Manufacturer’s Liability—Refrigerator Repair Man Injured— 
The general rule that the manufacturer of an article is not 
liable to third parties, who have no contractual relation with 
him, for negligence in the construction of the article, oper- 
ated to defeat recovery, in Michigan, by a refrigerator repair 
man for injuries sustained when a burst of gas struck him 


in the face while he was disassembling the refrigerator 


(Borg-lVarner Corp. (Norge Division) v. Heine, U.S.C.C.A., 
6th C., J 403,333). 

Fall into Excavation.—Plaintiff, being a mere trespasser or, at 
most, a bare licensee, was not entitled to recover for injuries 
sustained as the result of a fall into an open excavation on 
the farm of one of the defendants (Pupek v. Wesnofski et al., 
N. Y. Supreme Ct., App. Div., 403,344). 


* LIFE * 


Reformation of Policy.—Beneficiary was allowed to reform 
certificate which was postdated by the insurer without any 
notice to the insured and to recover under said certificate as 
reformed (Kentucky Home Mutual Life Ins. Co. v. Marshall, 
Ky. Ct. of App., J 502,807). 

Enforcement of Wrongfully Cancelled Policy —Whiere a polic) 
was wrongfully cancelled by the insurer, and suit was 
brought more than four years later to recover sick benefits 
under said policy, the premium payments having stopped 
at the time of the wrongful cancellation, the court held that 
a condition of enforcement of the policy was the payment 
by the insured of the premiums she was obligated to pa) 
under the policy (Universal Life & Accident Ins. Co. v. Shaw, 
Tex. Supreme Ct., J 502,808). 

Venue.— Venue was held to properly lie in county of insured’s 
residence, in action against statewide mutual assessment 
company to recover damages for breach of two insurance 
policies and, therefore, the trial judge did not err in over- 
ruling the company’s plea of privilege to be sued in the 
county of its residence (National Mutual Benefit Assn 
Maggard, Tex. Ct. of Civ. App., J 502,809). 

Reinsurance Contract.—Annual report filed by reinsurer, pur 
suant to terms of reinsurance contract, of all transactions 
pertaining to assets and business of insolvent company, was 
approved, the court finding objections to same filed by 
trustee of insolvent company to be unwarranted, and a 35% 
lien increase on policies of said insolvent company likewis¢ 
was approved (Morthland, Trustee of The Northern States 
Life Ins. Co. Trust v. The Lincoln National Life Ins. Co., 
Ind. Supreme Ct., J 502,810). 

Settlement Agreement.—Judgment dismissing complaint | 
action to rescind a settlement agreement cancelling a policy 
of life insurance providing for payment of disability bene- 
fits was affirmed, the court holding that the agreement was 
valid despite a mistake of fact by one of the parties (Bloom 
et al. v. The Guardian Life Ins. Co. of America, N. 3 
Supreme Ct., App. Div., { 502,811). 


in 
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Waiver of Right to Declare Policy Void.—In action on indus- 
trial policy of life insurance, where the only issue submitted 
to the jury was whether defendant had waived the right to 
declare the policy void under one of its provisions, judgment 
in favor of plaintiff was reversed (Fusco v. Metropolitan Life 
Ins. Co., N. Y. Supreme Ct., App. Div., 7 502,812). 

Oral Contract—Agent’s Authority.—Insurer’s agent was with- 
out authority to put insurance into immediate effect at time 
application was signed and month’s premium paid in advance, 
and plaintiff was denied recovery on alleged oral contract 
of insurance, application providing that no liability existed 
on part of insurer unless policy was issued and delivered 
(Peoples Life Ins. Co. v. Parker, Va. Supreme Ct. of App., 
4 502,813). 

Insurable Interest.—Fiancee of the insured named as beneficiary 
in a life policy was held to have an insurable interest and the 
statement describing her as “wife of the insured,” not having 
been made for the purpose of deceiving or defrauding the 
insurer, did not bar recovery on said policy (Green v. South- 
western Voluntary Assn., Inc., Va. Supreme Ct. of App., 
4 502,814). 

War Risk Insurance.—War risk insurance policy being in force 
until January 31, 1920, and total disability existing on Jan- 
uary 1, 1920 being founded upon conditions which made it 
reasonably certain that it would continue throughout his 
life, the insured was entitled to total and permanent dis- 
ability benefits provided in policy (Welsh v. United States 
of America, U. S. Dist. Ct., Dist. of Kan., J 502,815). 

Proceeds of Policies.—Judgment in favor of plaintiff, who sought 
to recover the proceeds of two insurance policies claiming 
that she was the surviving widow of the insured and that 
payment to the named beneficiary was wrongful because 
the latter was not the lawful wife of the insured was reversed 
because plaintiff failed to show that she was the proper 
party to prosecute the suit (John Hancock Mutual Life Ins. 
Co. v. Sally, Tex. Ct. of Civ. App., 502,816). 

Fraternal Benefit Association—Increase in Dues—Fraudulent 
Breach of Contract.—Where plaintiff purchased from de- 
fendant fraternal benefit association a policy which con- 
tained a statement that the dues would never increase and 
subsequently the dues were increased, bringing about the 
alleged unlawful lapse of the policy because defendant re- 
fused to accept the former dues, the evidence failed to show 
that such acts constituted a fraudulent breach of contract 
(McCullough v. The American Workmen, S. C. Supreme Ct., 
502,818). 

Res Judicata.—W here plaintiffs-respondénts first sued as bene- 
ficiaries under a policy and the original beneficiary inter- 
vened and recovered judgment, and later brought a second 
action against the insurer for the insurer’s alleged tortious 
failure to change the beneficiary, the defense of res judicata, 
relied upon by the insurer, was effective (Johnson et al. v. 
Carolina Life Ins. Co., S. C. Supreme Ct., | 502,819). 


% AUTOMOBILE % 


Insurers’ Liability—Actual Controversy.—Ruling that an actual 
controversy existed between an insurer and persons injured 
through negligent operation of its insured’s truck by an 
employee, the court refused to dismiss the insurer’s action 
for a declaratory judgment (The Ohio Casualty Ins. Co. v. 
Maloney et al., U. S. Dist. Ct., E. D., Pa., 706,200). De- 
claratory Judgment.—A judgment, declaring an insurer not 
liable for the consequences of a collision, was entered be- 
cause of violation of warranties relating to the principal 
garaging of the vehicle insured and the territory of its 
use, and because the vehicle was “rented under contract 
or leased” at the time of the accident and was, therefore, 
excluded from the coverage of the policy (Bankers Indem 
uty Ins. Co. v. Westphalen, U. S. Dist. Ct., N. D., Calif., 
" 706,220). Collision Insurance.—In determining the amount 
due under a collision insurance policy, there was no error 
by the court in accepting the cost of repairs as the differ- 
ence in value of the damaged car before and after the colli- 
sion, since there was no evidence that the repairs made 
rendered the car more valuable than it was before the acci- 
dent (Parody v. Universal Ins. Co., N. J. Supreme Ct., 
1 706,226). ; 


Municipality’s Liability—The city, constructing and maintain- 
ing a rise in the roadway at an intersection, was held 
answerable for injuries sustained by a passenger in an auto- 
mobile when she was bounced up against the roof of the car 
(Marini et al. v. The City of New York, N. Y. Supreme Ct., 
App. Div., J 706,198). 

Carriers’ Liability—A taxicab passenger could not recover 
from the carrier for injuries sustained when a speeding, 
approaching vehicle suddenly and without warning turned 
left at an intersection and struck the cab, the sole cause of 
the collision being the negligence of the approaching mo- 
torist (Pierce v. Toye Brothers Yellow Cab Co. et al., La. Ct. 
of App., { 706,218). Contributory Negligence of Passenger. 
—A passenger in a taxicab, driven by an admittedly intoxi- 
cated driver at the time when such passenger is injured, is 
not guilty of contributory negligence as a matter of law 
where it is not shown that the driver was apparently intoxi- 
cated when the passenger entered the cab, although the 
evidence shows that, prior to such entry, the passenger and 
driver together engaged in drinking intoxicating beverages 
(Gilmore v. Huntington Cab Co., W. Va. Supreme Ct. of 
App., J 706,222). 


Employer-Employee Relationship.— The evidence was insuffi- 
cient to support the finding that the salesman, assigned to 
a certain territory to sell defendant’s products to whom 
and when he chose, was acting as an employee of defendant 
at the time he struck and injured an eight-year-old girl 
(Murasski v. William F. Clifford, Inc., Conn. Supreme Ct. of 
Err., J 706,208). 


Hitch-hiker Injured—Assumption of Risk.—Defendant was not 
held answerable for injuries sustained by a hitch-hiker as 
he fell or jumped from defendant’s truck, the court hold- 
ing that the hitch-hiker had assumed the risk of ordinary 
travel and that defendant had done nothing to increase that 
risk (Brown v. Waller et al., La. Ct. of App., J 706,209). 


Pedestrians Injured—The court refused to uphold a verdict 
of no cause of action in favor of a pedestrian who was 
injured when defendant turned across the road and the truck 
following him struck his truck which then struck the stopped 
car beside which plaintiff was standing (Eminian v. Vastano, 
N. J. Supreme Ct., 706,211). Overhang of Bus.—Plaintiff 
recovered for injuries sustained while he was standing on the 
sidewalk when he was struck by a portion of defendant’s 
trolley bus which extended over the sidewalk (Riegel v. The 
Oakwood Street Ry. Co., Ohio Ct. of App., § 706,217). Run- 
ning Around Girder on Bridge.—No recovery was permitted 
for the death of a boy who, chased by the driver of the truck 
on which he was stealing a ride, ran blindly around the end 
of a four-foot-high girder, which separated traffic on a 
bridge, and into the side of a taxicab (Zarrillo, Admr., v. 
Murphy, Mass. Supreme Jud. Ct., 706,219). Last Clear 
Chance.—The court refused to affirm a direction of verdict in 
favor of a motorist who struck a pedestrian, crossing the street 
in the middle of the block, there being evidence warrant- 
ing a submission of the last clear chance doctrine to the 
jury (Tyler v. Starke, U. S. Ct. of App., D. C., 9 706,221). 
Struck by Bus.—A bus company and its driver were held 
answerable for the death of a pedestrian who was struck 
as their bus rounded a curve, the court refusing to rule 
that said pedestrian, who may have been intoxicated, was 
guilty of contributory negligence as a matter of law (Kup- 
chunos, Admr. v. The Connecticut Co. et al., Conn. Supreme 
Ct. of Err., { 706,225). 


Identity of Offending Vehicle—There was no doubt that 
plaintiff was free of contributory negligence and that the 
cause of his injuries was the flapping tarpaulin on a passing 
truck catching his ankle, but there was insufficient evidence 
to identify the passing truck as defendant’s and no recovery 
was permitted from defendant (Williams v. Perrin et al., 
La. Ct. of App., § 706,213). 


Intersection Collisions.—Neither plaintiff nor defendant was 
allowed recovery for damages sustained in a collision at an 
intersection between a through street and a stop street, the 
jury finding both parties guilty of negligence (Nicewander v. 
Diamond, Mich. Supreme Ct., 706,204). Wrong Side of 
Street.— Defendant, who approached an intersection on the 
wrong side of the road, was held answerable for damages 
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AUTOMOBILE—Continued fact that the statement signed by a witness was written and 


caused to a truck which approached the intersection from 
his left and which he struck after it had crossed but eight 
feet of the thirty-foot intersection (Lamb, Jr. v. Feyler, R. I. 
Supreme Ct., 706,205). Right of Way.—Defendant, who 
failed to stop and yield the right of way to a truck driver 
on an intersecting street, was held answerable to a work- 
men’s compensation insurer which paid disability benefits 
to the injured truck driver (New Amsterdam Casualty Co. v. 
Dambly, La. Ct. of App., J 706,206). oe Sign Disregarded. 
—The driver of the car which was struck by defendant's car 
when he turned left at an intersection, disregarding a stop 
sign, was guilty of contributory negligence which was im- 
putable to his guest, and defendant was not held answerable 
for said guest’s injuries (Perhaska v. Silberg, Mich. Supreme 
Ct., 1 706,215). Degree of Care.—Instruction, without quali- 
fication, that, if defendant saw the automobile in the inter- 
section before he reached it or in a position of danger, it 
was his duty to do everything possible to avoid a collision 
placed too great a burden on defendant (Penfield v. Hearing 
et al., Conn. Supreme Ct. of Err., J 706,224). 


Stalled Vehicle Struck.—In the action brought by plaintiff to 

recover for damages sustained when his taxicab was struck 
after its motor had died and it had coasted into the street, 
the trial court erroneously struck from defendant’s answer 
allegations of contributory negligence which should have 
been submitted to the jury (Schmits v. Engler, Kan. Supreme 
Ct., J 706,214). 


Opposing Traffic Collisions—Dust Cloud—A truck and an 


automobile, traveling in opposite directions, collided in a 
dust cloud, but no recovery was permitted for damages sus- 
tained in the collision, the court holding the truck driver 
negligent in permitting his truck to veer over the center of 
the road and in not stopping until he could see where he 
was going and plaintiff negligent in following the truck 
ahead too closely (Rosenbloom v. Mercer, La. Ct. of App., 
§ 706,210). Passing Vehicles.—Plaintiff recovered for in- 
juries sustained when an approaching truck entered his path 
to pass a forward vehicle and plaintiff drove his truck to 
his left side of the road in an unsuccessful attempt to avoid 
a collision (Muse v. Gulf Refining Co. et al., La. Ct. of App., 
{ 706,212). Reference to Insurance.—A verdict in favor of 
plaintiff, who was injured when the car in which she was 
riding was struck by an approaching vehicle, could not be 
upheld because her attorney, despite the warnings of the 
judge, insisted upon calling attention again and again to the 


prepared by an insurance adjuster representing defendant 
(Gegan v. Kemp, Mich. Supreme Ct., J 706,216). 


Railroad Crossing Collision.—A trustee of a railroad company 
was held answerable for the deaths of two individuals who 
were killed when a school bus was struck by a train, tre, 
court overruling his claims that there was a want of neces- 
sary parties plaintiff and finding no error in the trial court's 
submission of the case to the jury (Henwood, Trustee, 
St. Louis Southwestern Ry. Co. of Tex. v. Richardson et al, 
Tex. Ct. of Civ. App., J 706,223). 


Damages—Insanity from Injury.—A young man, who had been 
a perfect mental and physical specimen, suffered post-trau- 
matic psychosis and was committed to an institution for 
the insane for the rest of his life as a result of an accident 
and was awarded recovery from the wrongdoer in the 
amount of $25,000 (Byscsynski v. McCarthy Freight System, 
Inc., et al., Conn. Supreme Ct. of Err., 706,207). 


Time for Bringing Action.—Plaintiff was not permitted to 
bring a wrongful death action against an administrator 
within six months after said administrator’s appointment, 
the court holding that she was a creditor whose claim would 
be affected by the insolvency of the estate (White, Admx. 
v. Cormier, Admr., Mass. Supreme Jud. Ct., J 706,201). 


Practice and Procedure—Jurisdiction of Court.—Since the 
amount involved exceeded $2,000, the Louisiana Court éf 
Appeal was without jurisdiction and transferred the case 
to the Supreme Court (Teche Lines, Inc. v. Gorum et al., 
La. Ct. of App., § 706,203). Amended Answer.—Appellant 
should have been permitted to serve an amended answer 
denying operation, management and control of a car alleged 
to have been owned by defendant Straus and operated by 
defendant Drattell (Keller, Admr. v. Drattell et al., N. Y. 
Supreme Ct., App. Div., J 706,197). Rebuttal Testimony.— 
A majority of the court ruled that it was error to deny 
plaintiff the right to call, as a witness in rebuttal, a repre- 
sentative of the Motor Vehicle Bureau whose testimony was 
proffered for the purpose of showing that the testimony of 
defendant at the trial was at variance with his testimony 
before the Motor Vehicle Commissioner (Hubbard, Admz. v. 
Dow, N. Y. Supreme Ct., App. Div., {| 706,199). Offer of 
Proof.—It was within the discretion of the trial judge to 
decline plaintiff's offer to prove that defendant “did admit 
the finding of guilty of the crime” of negligent driving on 
the day plaintiff’s intestate was killed (Baxter, Admr. v 
Bourget, Mass. Supreme Jud. Ct., § 706,202). 
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